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IN THE CHANCERY COURT FOR LEWIS COUNTY .
AT HOHENWALD, TENNESSEE a1 3. 42 ociock M.

MAR 14 2005

JANET WILLIAMS, CLERK & MASTER
va Lty

No. 4781

In re:

SENTINEL TRUST COMPANY

R S A

)

Expanded Objections of Danny N, Bates, et al.,
to all Pending Motions of Receiver
"~ Reset for June 9, 2005

————

The objecting parties, Dannic N. Bates, et al., and Sentinel Trust Company by its Board of Directors,
(hereinafter, “Objecting Parties,” being the same partics who objected on or about February 25, 2005
to certain motons of the Receiver) incorporate those objzctions by reference herein and make the

following objections to all motions of the said Receiver stil pending:

1* Objecting parties previously presented to the Court their substantial and specific
objections, by appearances and statements by counsel in open Court on June 30, 2004 and July 12,
2004, as per hearing transcripts filed, by filing in the Court on June 30, 2004 , as an exhibit, a copy
of the petition for Certiorarifiled in the Davidson County Chancery Court, and by filing other specific
objections to transfer of fidudiary positions to alleged suceessor trustees on or about November 12,
2004, The issues so raised include:

(a) Said parties’ insistence that the Commissioner is wholly without power to take the
actions he has taken in seizing and proceeding to destroy Sentinel Trust Company,
and his charges that Sentinel had become insclvent are and were false and fictitious.
The basis of these positions is spelled out most succinctly in 2 complaint some of the
said partics filed in the U. S. District Court jor the Middle District of Tennessee
(since dismissed without prejudice in deference to the decisional authority of
Tennessee state courts), a copy of which is a part of their objections filed November
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12, 2004..

(b) As detailed in such earlier filings, some ol the Comimissioner’s most egregious
incorrect assumptions that arc the basis of his claim of powers to act so destructively

are that

() Statutory powers given him to be exercised specifically over only
state banks are assumed by him without valid rationale to empower him to
excrcise the same powers over state trust compunies, which are not banks and
which lack the characteristics of a bank and the hazards inherent in the

operation ol every hank;

(i) IHe erroniously viewed asset; of Sentinel in 1ts fiduciary
capacity as being liabilitics of Sentinel, when they are instead liabilities of
various defaulted bond issuers in amounts reasonably believed to be more

than covered by assets undergoing liquidation procedures;

(@)  Inclaimingto so conclude the Commissioner disregarded the
fact that the liabilides were owed by such bond issuers to Sentinel in its
fiduciary capacity (e.g., equitably, subject to collection, the property of non-
defanlting bond issuers whose money constituted the pooled account, after
the payment of Liabilitics to their bond-holders) totaled more than double the
amounts actually “borrowed” because such overdraft-created debts generated
an additional charge of 1%% per month, compounded monthly;

(i) In so assuming insolvency, the Commissioner erroneously
disregarded the fact that he is given no lawful power to adjudge whether
Sentinel had breached its trust powers, because such jurisdiction is vested
exclusively in the Chancery Courts under T.C.A. § 35-3-117()(1)~(3), which
limits the liability of a_trust company (or bank) for breach of fAduciary
obligations to the total of underpayments to trust beneficiaries, and during
Sentinel’s management of its business, it never caused any underpayment to
any beneficiary (being bond-holders under bond-indenture trusts of which
Sentinel was trustee).
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In sum, all the Conunissioner’s activities evinced either a deliberate intent Lo
unjustifiably destroy Sentinel, or else total disregard ol the nature of trust company business
as distinguished from the banking business, e.g., the failurc to exhibit the degree of
professional competence demanded to exercisc properly the powcrs vested in him, By such
actions, he is sceking to obtain the shield of the appearance of an adjudication of illcgality to
cover acts which, if he is empowered to commit them at all, is empowered by statutes to do

s0 on his own authority and at his own peril.

The foregoing 1ssues described above are awaiting briefing, argument and decision
before the Tennessee Court ol Appeals upon appeal from certain orders entered by this
Court as [inal judgments, and are still awaiting tnal before the Davidson County Chancery
Court, with the result that it is presumnably within this Court’s discretionary power to withhold
ruling by retaining all motions under advisement pending appellate court acthon.

24 The basis of the Commissioner’s claim of power is Lhat Sentinel Trust Company, as a fiduciary,
bas become insolvent, and he has throughout claimed the: power to use trust funds from Sentinel’s
pooled trust funds account—being the property of trust settlors (bond issuers) or the property of trust
beneficiaries (bond holderg)—to run his rcceivership operations. Such use is wholly illcgal and without
anthority because both Federal (in regard to bankruptcy trusteeships) and State (in regard to insolvency
recciverships) authorities hold that such trust funds, not being the property of the insolvent fiduciary
holding them, arc immune from ownership or right of control by an insolvent fiduciary’s receiver or
trustee in bankruptcy, Caplin, Trustee, v. Marinc Midland Grace Trust Co., 406 U.S. 416,92 S.Ct.
1678, 32 L.Ed.2d 195 (1972), and Wagner, Trustee v. Citizens’ Bank & Trust Co., 122 Tenn. 164,
122 S.W. 245 (1909).

39:  Most respectfully, this Court is without jurisdiction to enter the orders sought, hence should

refrain from issuing any such orders, upon the rationale szt out below:

(@ General Tennessee law has cstablished, through judicial decisions, that when a court is
empowered by statute to grant only specific and himited relief under stated conditions, it is
without jurisdiction to enter orders granting relief in excess of that authorized by statute, so
that such orders arc void for lack of junsdiction, even when in the form of a consent final
judpment. City of Bluff City v. Morrell, 764 8.W .2d 200 (Tenn., 1988); Brown v. Brown,
198 Tenn. 600; 281 S.W.2d 492 (1955)
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(b) This Court’s statutory powers are quite limited, if, as the Commissioner insists, the word
“bank” in statutes authorizing him to seize and liquidate “state banks” also authorizes him to
scize state trust companics, which arc not banks either by statutory definiton or otherwise.
The specific powers that would be vested in this Cowrt upon seizure of a state bank by the
statutes in the State Banking Act arc set out in sub-pacagraph (d) below.

(c) When the Commissioncr exercises his seizure and liquidating powers ovcer a state bank,
he is empowcred to exercise most such powcers on his own statutory authority and at his own
peril, without any pre-condition of obtainingjudicial approval, including the power to possess
the state bank by making findings and posting his notice (of which a copy must be filed with
the Clerk and Master in that county), by T.C.A. § 45-2-1502(a) and (b)(1), to exercise all of
the state bank’s powers and functions including hirinz and paying the necessary personnel
and installing and delegating his powers to a receiver, by T.C.A. § 45-2-1502(b)(2), to
promptly transfer its fiduciary positions ( in the event of liquidation, 7fthe state bank has
fiduciary powers) to a qualified successoxr by T.C.A. § $5-2-1504(c), to make initial decisions
as to validity of claims owed by the state bank to creditors, depositors, and other claimants
by T.C.A. § 45-2-1504(1), to make disbursements upon approved claims by T.C.A. § 45-2-
1504(g) in accordance with priorities established by T.C.A. § 45-2-1504(h), and to pay
remaining moneys in accordance with the anti-eschea: statutes under T.C.A. § 45-2-1504()
aller distributing to all of the state bank’s stockholders the amounts of their respective
interests under T.C.A. § 45-2-1504()). No statute requires the approval of any court for any

of these actions.

(d The Commissioner is required to file a copy ol his seizurc order with the clerk and
master, as stated above, and later file an inventory of all the state bank’s assets with that court
as required by T.C.A. § 45-2-1502(a)(2), and thereatter, the court served by that clerk is
authorized to give certain narrowly-stated approvals or modifications. These powers
specifically within this court’s jurisdiction in such cases are:

@ The power to give cx parteapproval for the Commissjoner to borrow
money from the F.D.L.C. for a stated purpose, by T.C.A. § 45-2-1502(c)(9);

(i)  The power to give or withhold approval of the Commissioner’s
dccisions to sell part of the bank’s property worth over $500.00, to

-4-
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compromise any clatm against the bank for mcre than $500.00, and to make
advance payment of any particular claim against the bank, under T.C.A. § 45-
2-1504(2)(1)-(3);

(@)  The power to grant the Commissioner an extension beyond the 6-
month statutory period allowed for him to rule upon the validity of claims
by T.C.A. § 45-2-1504(0),

(ivy  After the Commissioner has filed wita the Court a schedule of his
rulings upon cluims filed against the bank, the power to fix the time for
hearings, hold such hearings, and rule upon any exceptions filed to the demial
of claims, by T.C.A. § 45-2-1504(g), and

) To rulc upon the final accounting submitted by the Commissioner
with the Court as authorized by T.C.A. § 45-9-1504(k).

(e) Under the authorities cited in sub-paragraph (a) of this paragraph, the Court’s
Jurisdiction is limited to those narrow and specific orders the statute authorizes the Court to
cnter, designed to give the Commissioner freedom in dealing with banks without the
restraining effects of judicial oversight, and does not include any of the powci's the
Commussioner here asks the Court to excrcise, such as paying his appointees and those of
his receiver by delegation pursuant to statute, and does not include such matters as exercising
his discretion in making pa:lvments other than those so provided, and the Commissioner, in
giving his instructions to his appointed receiver, has nc lawful authority to expand any court’s
Jurisdiction, which is an inherently legislative power whose exercise by any member of the
executive department of government is constitutionz‘ﬂly forbidden, Constitution of Tennessee,
Art. I1, § 2.

@ The exercise of the powers actually exercised by the Commissioner without
lawful authority constitutes an unlawful taking of rights. of Sentinel Trust Company, its owers
and its directors other than by the law of the land, and without due process of Tennessee law,
in violation of the Constitution of Tennessee, Art. I, § 8 and Art. XI, § 16, and the
Constitution of the United States, Fifth Amendment and Fourteenth Amendment, § 1.

doos
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4".  Objecting parties object to the request for payment of fees and expenses of the
Receiver and its attorneys and agents because ﬂile source of funds sought to pay these
invoices are funds held in trust for bond holders. Payment of invoices for any of the
services listed in the request for payment must 1éga] ly come from funds of Sentinel Trust
Company, itself, not trust funds, or the Depaﬂ'ment of Financial Institutions, a fee-
supported department of the state of Tennessee. | K

5%:  Objecting parties specifically object to the request to approve invoices for Wyatt,
Tarrant & Combs for December 1, 2004, through December 31, 2004, in the amount of
$27.626.30; invoices for Waller, Lansden, Do;tch & Davis for November 1, 2004,
through November 30, 2004, in the amount of'él4,lll.77; and invoices for James A.
Skinner for December 1, 2004, through Decembe?r 31, 2004, in the amount of $1,260.00.
Invoices for Wyatt, Tarrant & Combs for Decéml;er 1, 2004, through the end of the
month totaling $27,626.30, billed at the rate of $175.00 per hour, yield an improbable
158 hours billed when the business of Sentinel ":l“mst Company had already been given
away, to say nothing of the typical abbreviated?work period for December because of
holidays. Objecting parties specifically object ‘to any invoices being paid to Waller,
Lansden, Dortch & Davis and to James A. Skinr:n:zr on the grounds that both the firm and
the individual previously represented Sentinel Txi:ust Company and their actions in now

representing the Receiver pose a conflict of interest.
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227 Second Avenue, North
Nashville, Tennessee 37201-1693
(615) 254-8801

}%ﬁuﬂd Schweﬁé‘ ann

Local Co-Counsel

306 W. Main Street
P.O. Box 366
Hohenwald, TN 38462

CERTIFICATE OF SERVICE

Itis hereby certified that a copy of the foregoing brief has mailed this March (4L, 2005, postage
prepaid, to the following:

JANET M. KLEINFELTER, ESQ.
Financial Division
Attorney-General of Tennessee
425 Fifth Avenue, North
Nashville, Tennessee 37243.

Graham Matherne, Esq.
WYATT, TARRANT & COMBS
2525 West End Avernue
Nashville, TN 37203-1423
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Larry Stewart

Stokes, Bartholomew, Evans & Petrce
494 Church Street, Suite 2800
Nashwille, TN 37219

David D. Peluso
106 East Main Street
Hohenwald, TN 38462

James S, Hereford, Jr.

310 W, College Street

P.O. Box 802

Fayetteville, TN 37334-0802

William B, Hubbard

Weed, Hubbard, Berry & Doughty
SunTrust Bank Bldg., Suitc 1420
201 Fourth Avenue North
Nashville, TN 37219

RECEIVERSHIP MGMT INC

Diana M. Thimmig

Roetze| & Andress

1375 East Nmth Street

Onc Cleveland Center, Ninth Floor
Cleveland, OH 44114

James 3. Chase

John A. Decker

Hunton & Williams LLP
900.South Gay Street, Suite 2000
P.O. Box 951

Knoxville, TN 37901

John C. Herman

Duane Moxrris LLP

1180 West Peachtree Street, Suite 700
Atlantz, GA. 30309
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